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ABSTRACT

Lysander Spooner, the foremost legal theorist of 19th century American radical liberalism, might seem to have defended two distinct and incompatible theories of the relation between liberal legal norms and positive law. In early works such as The Unconstitutionality of Slavery (1846), liberal legal norms appear to emerge from considerations immanent within the positive law; but in later works like Natural Law, or the Science of Justice (1882), liberal legal norms appear instead to function as an external constraint on the legitimacy, and indeed the legality, of positive statutes.  I argue, drawing on earlier natural law tradition as well as on more recent analytic theories of language, and applying Spooner’s canons of interpretation to his own texts, that Spooner’s apparently distinct formulations yield a single consistent approach, a defensible and attractive radical liberal natural-law jurisprudence that transcends the internal/external distinction.


Lysander Spooner (1808-1887), whose bicentenary we mark next year, was the foremost legal theorist of 19th century American radical liberalism – that fusion of classical liberalism and individualist anarchism that laid the foundations of the modern libertarian movement, for which Spooner remains a revered and frequently (albeit selectively) quoted figure.  Like his fellow American radicals Josiah Warren, Stephen Pearl Andrews, Ezra Heywood, Angela Heywood, Lillian Harman, Benjamin Tucker, Sarah Holmes, Voltairine de Cleyre, Dyer Lum, and Victor Yarros (or, in England, Thomas Hodgskin and Herbert Spencer), Spooner favoured the establishment a society in which all human relations would be strictly voluntary; advocated the abolition of slavery, militarism, gender inequality, plutocratic privilege, and the monopoly state; and drew a firm distinction between the free market and the corporate-capitalist wage system, supporting the former but opposing the latter.
  Unlike most of these colleagues, however, Spooner based his arguments less on ethics, economics, or sociology than on strictly legal reasoning.  Rather than assailing the prevailing laws as injurious assaults on liberty and equality, Spooner attempted to show that such assaults on liberty and equality were in fact illegal.
But Spooner might seem to have defended two distinct and incompatible theories of the relation between his libertarian legal norms and positive law.  In his earlier writings, prior to the 1861-65 U.S. Civil War, such as The Unconstitutionality of Slavery (1846), libertarian legal norms appear to emerge from considerations immanent within the positive law; but in his later, postwar writings, such as Natural Law, or the Science of Justice (1882), such norms appear instead to function as an external constraint on the legitimacy, and indeed the legality, of positive statutes.  I shall argue, drawing on earlier natural law tradition as well as on more recent analytic theories of language, that Spooner’s apparently distinct formulations yield a single consistent approach, a defensible and attractive radical liberal natural-law jurisprudence that transcends the internal/external distinction.

I.
On the Inside:  Spooner’s Prewar Approach


Let’s first look at some examples of Spooner’s prewar approach to legal interpretation.  In his prewar writings Spooner argues against the legality of such unlibertarian institutions as the postal monopoly, the currency monopoly, and – most famously – slavery; in these writings Spooner bases his case squarely on the letter of the written law, as interpreted in his own distinctive manner.  For instance, in discussing the U.S. Constitution’s provision that “the Congress shall have power to establish post-offices and post roads,” Spooner argues that inasmuch as “[t]hese words contain the whole grant, and therefore express the extent of the authority granted to Congress,” it follows that Congress has no constitutional authority to prohibit private mail services (like the one operated by Spooner himself), since “[t]he power ‘to establish post-offices and post roads’ of their own, and the power to forbid competition, are, in their nature, distinct powers – the former not at all implying the latter – any more than the power, on the part of Congress, to borrow money, implies a power to forbid the people” to do so.  (The Unconstitutionality of the Laws of Congress Prohibiting Private Mails (1850), I. 1-6, pp. 5-6.)  
With regard to slavery, Spooner observes that the Constitution in its Preamble purports to speak for “We the People of the United States” without qualification – not for just some of the people – and to “secure the blessings of liberty to ourselves and our posterity.”  It follows, argues Spooner, that all the people of the United States, whether de facto slave or free, living at the time of the Constitution’s ratification, are to be regarded as having been “legally parties to it, and citizens under it,” and hence “neither they, nor their posterity ... can ever be legally enslaved within the territory of the United States.”  (The Unconstitutionality of Slavery (1845/1860), I. 8, pp. 90-93.)  Likewise, the Constitution’s Second Amendment provides that “the right of the people to keep and bear arms shall not be infringed,” where again the term “people” is not qualified to mean only some of the people, and so must include de facto slaves.  But the “right of a man ‘to keep and bear arms,’ is a right palpably inconsistent with the idea of his being a slave,” and so this provision forbids such enslavement.  (Unconstitutionality of Slavery, I. 8, p. 98.)  In similar vein, Spooner noted that no exception for slaves is made to the Constitutional guarantees of habeas corpus and trial by jury.
  (A Defence for Fugitive Slaves (1850), I.2, pp. 6-7; I. 8, pp. 25-6.)
Obviously these constitutional interpretations are not based on an attempt to discern the intentions of the framers (though more on this anon).  Nevertheless, they are squarely based on what Spooner finds in the provisions of the written text, not on an external standard like natural law.  That is not to say that natural law plays no role in Spooner’s interpretations; but in these interpretations Spooner invokes natural law only insofar as he finds the written text implicitly invoking it.

For example, the Constitution’s notorious fugitive slave clause provides that a person “held to service or labor in one State” and “escaping into another” must be “delivered up on claim of the party to whom such service or labor may be due.”  Spooner does not attempt to deny that the framers intended this clause to authorise the forcible return of fugitive slaves; but he does deny that the framers succeeded in giving the clause such a meaning.  In making his argument, Spooner focuses inter alia on the meaning of the term “due.”  Since by natural law all persons are free and equal, one person’s labor cannot be “due” to another except in virtue of free consent and contract; inasmuch as “the ‘service or labor,’ that is exacted of a slave” is not “such as can be ‘claimed,’ consistently with natural right, as being ‘due’ from him to his master,” this clause authorises forcible return solely in the case of persons who have freely contracted to perform some service and then broken the contract, and thus has no application to slaves whatsoever.  (Unconstitutionality of Slavery I. 8, p. 68.)  Thus natural law is invoked against slavery; but what renders slavery illegal turns out to be not natural law by itself but rather natural law insofar as it is invoked by the written word “due” occurring in the text of the Constitution.  
In his famous dissenting opinion in Lochner v. New York (1905), Justice Holmes accused his fellow justices of taking the Constitution to “enact Mr. Herbert Spencer’s Social Statics.” Spooner essentially thought it did.

II.  On the Outside: Spooner’s Postwar Approach


When we turn to Spooner’s postwar writings, however, the Constitution ceases to be invoked as an authority – to put it mildly.  In an 1870 essay appropriately titled “The Constitution of No Authority,” Spooner argues that the “Constitution has no inherent authority or obligation,” inasmuch as “only a small portion” of the population, at most, ever consented to it, and even they “are all dead now.” And since these original consenters “had no natural power or right to make it obligatory upon their children,” it follows that “the constitution, so far as it was their contract, died with them.”  (No Treason No. VI: The Constitution of No Authority (1870) I, p. 3.)  And in a scathing open letter to Senator Bayard in the anarchist journal Liberty, he takes issue with the Senator’s characterisation of the Constitution as the “supreme law of the land,” insisting that “Justice alone is the Supreme Law of this land, and all other lands.”  (“Second Letter to Thomas F. Bayard,” p. 6, in Liberty 2, no. 16 (whole no. 42, 17 May 1884), pp. 6-7.)  As for legislation of the kind he had previously expended so much effort on interpreting, he now declares that since natural justice “is necessarily the highest, and consequently the only and universal, law,” it follows that “all human legislation is simply and always an assumption of authority and dominion, where no right of authority or dominion exists,” and thus “simply and always an intrusion, an absurdity, an usurpation, and a crime.”  (Natural Law, or the Science of Justice (1882), I. 2. 5, p. 13.)  Natural law is now the standard of legality, and unlibertarian policies are now declared illegal, not as before on the basis of the interpretation of written statutes, but plainly and simply on the ground of their conflict with natural law.  Hence his 1875 attack on victimless-crime laws, for example, is titled Vices Are Not Crimes – not “should not be crimes,” but “are not.”  Natural law, not humanmade legislation, is the standard of what is criminal and what is not.  Since justice is “an immutable, natural principle” which cannot be “made, unmade, or altered by any human power” and does not “derive its authority from the commands, will, pleasure, or discretion of any possible combination of men,” Spooner reasons, no humanmade statutes can legitimately claim the status of laws, and “nobody is bound to take the least notice of them, unless it be to trample them under foot.”  

It is intrinsically just as false, absurd, ludicrous, and ridiculous to say that lawmakers, so-called, can invent and make any laws, of their own, authoritatively fixing, or declaring, the rights of individuals, or that shall be in any manner authoritative or obligatory upon individuals, or that individuals may rightfully be compelled to obey, as it would be to say that they can invent and make such mathematics, chemistry, physiology, or other sciences, as they see fit ....  (A Letter to Grover Cleveland on His False Inaugural Address (1886) I, pp. 3-4.)
Libertarian legal norms have apparently passed from being standards discoverable within the positive law to being external standards against which all positive laws are weighed and found wanting.


To most readers, then, it may seem obvious that Spooner’s postwar position contradicts his prewar position.  Moreover, most readers will not find either position especially compelling:  Spooner’s prewar attempts to read radical libertarian principles into the Constitution will strike many as strained and unconvincing, while his still more radical postwar position that humanmade statutes are not laws at all may seem absurd.  In short, it can easily seem that Spooner has simply moved from one wildly implausible position to another, even more wildly implausible position, incompatible with the first.  I propose to show, however, that the shift between Spooner’s prewar and postwar writings represents only a change in emphasis, not a change in fundamental doctrine; moreover, I shall argue not only that his overall approach is not barking mad, but that it is actually correct.  My interpretation of Spooner will thus be in line with Spooner’s own interpretive guidelines to the effect that “one part of an instrument must not be allowed to contradict another, unless the language be so explicit as to make the contradiction inevitable,” and that “all reasonable doubts must be decided in favor of liberty.”  (Unconstitutionality of Slavery II. 17, pp 199-200.)

Let’s start by taking Spooner’s prewar and postwar approaches separately and trying to comprehend their rationale; after that we shall turn to their reconciliation.

III.  On the Inside: Understanding Spooner’s Prewar Jurisprudence

As we’ve seen, Spooner insists that the constitutional requirement that fugitives be returned to those to whom their labour is “due” cannot properly be taken as referring to slaves, since in the absence of a contract freely entered into, nobody’s labour is rightfully “due” to anybody.  Of course the framers may have believed that the labour of slaves was “due” to their masters; but the clause as they wrote it does not call for fugitives to be delivered up to those to whom their labour is believed by the framers to be due; instead it calls for fugitives to be delivered up to those to whom their labour is due, period – that is, actually due; and natural right is the criterion for what is actually due.  In short, “due” is a normative term, and so its proper interpretation requires invoking the correct normative theory.
Another provision of the Constitution requires the federal government to “guaranty to every State in this Union a republican form of government.”  To be sure, the framers may not have believed this provision to be incompatible with slavery; yet given the established meaning of a “republican form of government” as one in which “the government is made up of, and controlled by the combined will and power of the public,” and in which “the mass of the people, if not the entire people, participate in the grant of powers to the government, and in the protection afforded by the government,” it follows that no “government, under which any considerable number of the people … are disfranchised and enslaved, can be a republic.”
  (Unconstitutionality of Slavery I. 8, pp. 105-6.)  Hence slave states are oligarchies rather than republics, and so the federal government’s constitutional obligation to guarantee to each state a republican form of government amounts – however contrary to the framers’ intentions – to a constitutional obligation to abolish the oligarchical slave system and ensure blacks’ participation in popular rule.
The same provision requires the federal government to “protect each of the States against domestic violence.”  While this provision may have been intended to refer to aiding in the suppression of slave revolts, Spooner argues that its actual meaning is precisely the opposite: since holding people in slavery is an act of violence, this wording too actually authorises the suppression of slavery itself. (Unconstitutionality of Slavery I. 8, pp. 87-88.)
How does Spooner justify interpreting the Constitution in a manner so manifestly contrary to its framers’ intentions?  Here we come to the heart of Spooner’s theory of interpretation. To begin with, inasmuch as the Constitution is, legally, the act of those who ratified it, not of those who wrote it, the intentions of the framers are entirely irrelevant; only the intentions of the ratifiers can have any bearing on constitutional interpretation.
  (Unconstitutionality of Slavery I. 9, pp. 114-16.)  But although Spooner does think that most of the ratifiers expected the Constitution to result in the gradual elimination of slavery, he insists that even the ratifiers’ intentions have no legal relevance except insofar as they are embodied in the document:  Inasmuch as the constitution “is not a person, of whom an ‘intention,’ not legally expressed, can be asserted,” but is “merely a written legal instrument … made up entirely of intelligible words,” which “has, and can have, no soul, no “intentions,” no motives … except what those words alone express or imply,” it follows that its “‘intentions’ are nothing more nor less than the legal meaning of its words.” Hence “[i]ts intentions are no guide to its legal meaning – as the advocates of slavery all assume; but its legal meaning is the sole guide to its intentions.”  (Unconstitutionality of Slavery I. 8, p. 58.)
The people established the constitution solely to give written and certain evidence of their intentions. Having their written instrument, we have their own testimony, their own declaration of what their intentions are. The intentions of the instrument, then, and the intentions of the people, are identical. … Now this written instrument, which is, in theory, the voluntary contract of each and every individual with each and every other, is the highest legal evidence of their intentions. It is the specific evidence that is required of all the parties to it. … The intentions it expresses must, therefore, stand as the intentions of all, and be carried into effect as law, in preference to any contrary intentions, that may have been separately, individually, and informally expressed by any one or all the parties on other occasions …. As long as the parties acknowledge the instrument as being their contract, they are each and all estopped by it from saying that they have any intentions adverse to it.  Its intentions and their intentions are identical, else the parties individually contradict themselves. … the written instrument, to which, and to which only, all have, in theory, agreed, must always be the highest evidence that the courts can have of the intentions of the whole people.  (Unconstitutionality of Slavery II. 17, pp. 158-9.)

Hence it is a mistake to demand a simple yes-or-no answer to the question whether for Spooner the meaning of a law depends on its ratifiers’ intentions.  For legal purposes, the intentions of the ratifiers are not to be sought outside the document, but only within it:
If, therefore, the fact were historically well authenticated, that every man in the nation had publicly asserted, within one hour after the adoption of the constitution, (that is, within one hour after he had, in theory, agreed to it,) that he did not agree to it intending that any or all of the principles expressed by the instrument should be established as law, all those assertions would not be of the least legal consequence in the world; and for the very sufficient reason, that what they have said in the instrument is the law; and what they have said out of it is no part of it, and has no legal bearing upon it. ... If every individual, after he had agreed to a constitution, could set up his own intentions, his own understandings of the instrument, or his own mental reservations, in opposition to the intentions expressed by the instrument itself, the constitution would be liable to have as many different meanings as there were different individuals who had agreed to it. And the consequence would be, that it would have no obligation at all, as a mutual and binding contract, for, very likely, no two of the whole would have understood the instrument alike in every particular, and therefore no two would have agreed to the same thing.  (Unconstitutionality of Slavery II. 17, pp. 159.)
But while Spooner rejects an intentionalist approach to interpretation, it would be a mistake to read him as treating the meaning of a text as something mysteriously inherent in a text apart from anybody’s intentions at all.  As I have argued elsewhere:
Consider the case from Greek mythology of Oedipus, king of Thebes, who decrees that whoever has brought spiritual pollution upon the city through parricide and incest must be exiled. At the time he makes this decree, neither he nor anyone else realises that he, Oedipus, is the man who has committed parricide and incest. So in making this decree it is not the intention of Oedipus that he, Oedipus, be exiled. But once the truth comes to light, the only way to carry out the decree is to send Oedipus into exile; hence exiling Oedipus is what Spooner would call the intention of the decree, though not the intention of its author.  (Roderick T. Long, “Federalism and the Bill of Rights: The Pros and Cons of Kelo,” 8 July 2005, http://www.lewrockwell.com/long/long14.html )

But this doesn’t mean that intentions have nothing to do with the meaning of his decree.  Oedipus is a participant in a public language, and what various marks and noises mean in that language surely has something to do with the intentions of Oedipus and his fellow language speakers.  The intentions that determine the meaning of the decree, however, are general semantic intentions, not specific consequential       intentions about what is supposed to result from a particular decree.  Given the meaning that semantic intentions have conferred upon the words in Oedipus’ decree, together with the facts of the case, the decree in fact means that Oedipus must be exiled, even though nobody intended that.  Likewise, then, given the meaning that English-speakers’ semantic intentions have given to the phrase “the people of the United States,” it follows, Spooner can now argue, that the Preamble to the Constitution guarantees the blessings of liberty to all the country’s inhabitants, including slaves, even though nobody intended that either.  The moral of the Oedipus case, then, is that if legislators decree X without realising that X is in fact Y, then their decree must be interpreted as requiring Y even if the legislators never intended this.


In the light of 20th-century developments in analytic philosophy of language, Spooner’s position can now be defended as an application of realist theories of reference of the sort pioneered by Saul Kripke and Hilary Putnam.
  It might seem that when dolphins were reclassified as mammals rather than fish, the meaning of the word “dolphin” underwent a change.  But from the standpoint of a realist theory of reference, it was always part of the semantic intentions associated with the word “dolphin” to classify in accordance with the most fundamental explanatory characteristics, whatever those may be; and if it turns out that dolphins share more of their fundamental explanatory characteristics with mammals than with fish, then that means that mammalhood was always part of the essence of dolphinhood, regardless of what anybody knew or believed.  

Give the wide acceptance that realist theories of references (in some version or other) have received, it’s not clear why their application to legal interpretation should be especially resisted.  Again, as I have argued elsewhere:

If the law says that government employees must be paid in gold, then they may not be paid in iron pyrites, since iron pyrites is not in fact gold, even if those who wrote the law were ignorant of the difference. If the law says that fishermen may not hunt mammals, then in fact the law says they may not hunt dolphins, even if the lawmakers had thought dolphins were fish. Likewise, if the law says that involuntary servitude is forbidden, then the government may not conscript soldiers, since military conscription is in fact involuntary servitude, even if those who wrote the law did not recognize this.  (Roderick T. Long, “The Nature of Law, Part III: Law vs. Legislation,” Formulations 2, no. 1 (Autumn 1994): http://tinyurl.com/2yuacj )

Of course the authors’ intent is relevant, because what their words mean depends on what they intend; the reason their term “gold” does not refer to iron pyrites is that they intend the term to refer to whatever is relevantly similar in deep explanatory structure to their paradigm samples of gold. But it is not this intention alone, but this intention in conjunction with possibly unrecognised facts of reality, that determines whether a particular chunk of material counts as gold – just as it is not the (conventionally defined) rules of chess alone, but those rules in conjunction with the actual moves and positions of the pieces on the board, that determine whether a checkmate has occurred – even if the players fail to notice the checkmate!  (“Federalism and the Bill of Rights,” op. cit.; cf. Roderick T. Long, “Reference and Necessity: A Rand-Kripke Synthesis,” Journal of Ayn Rand Studies 7, no. 1 (Fall 2005).)
But what about Spooner’s invocation of natural law theory to determine the meaning of normative terms like “due”?  Here again, if we assume – as Spooner does – that there is an objective fact of the matter about normative relations like “dueness,” just as there is an objective fact of the matter about what a dolphin’s fundamental explanatory characteristics are or whether some of the “people of the United States” are slaves, then the correct interpretation of a phrase like “delivered up on claim of the party to whom such service or labor may be due” will depend not on what the authors or ratifiers of that provision believed was necessary for one person’s labour to be genuinely “due” to another, but rather on the actual normative facts, whatever they are, about what is necessary for one person’s labour to be so “due.”
David Lyons’ application of Kripke-Putnam-style realist theories of reference to constitutional interpretation mirrors Spooner’s approach (unknowingly, I suspect):
Imagine that you and I disagree about the substantive requirements of social justice. We then differ as to how the concept of justice applies; we differ, that is, about the principles of justice. This is possible if the concept of justice admits of different interpretations, or competing conceptions. ... Now consider a constitutional example. ... a court applying the just compensation clause would not necessarily decide a case as the original authors would have done .... Instead, a court would understand the Constitution to mean precisely what it says and thus to require just compensation. A court would need to defend a particular conception of just compensation ... against the most plausible alternatives. ... Contested concepts do not seem confined to morality and law. Their properties are at any rate similar to those of concepts referring to natural substances or phenomena, such as water and heat. On a plausible understanding of the development of science, for example, the caloric and kinetic theories of heat are (or at one time were) competing conceptions of the concept heat. ... If, as most people would agree, ‘heat’ refers to a determinate physical phenomenon, there can be, in principle, a best theory of heat. This implies that there can be a best conception of a contested concept. This suggests, in turn, that contested concepts in the Constitution might have best interpretations. ... Now if the idea that the Constitution includes contested concepts is correct, then to apply the Constitution in terms of their best interpretation is, in effect, to apply doctrines whose application is called for by the original Constitution. But, just as interpretation of the concept heat requires more than mere reflection, any interpretation of this type inevitably draws upon resources that are neither implicit in the text nor purely linguistic. It .... requires that courts applying ‘vague clauses’ of the Constitution interpret ‘contested concepts,’ which requires reasoning about moral or political principles. 
(David Lyons, “Constitutional Interpretation and Original Meaning,” pp. 85-99; in Social Philosophy & Policy 4, no. 1 (Fall 1986), pp. 75–101.) 

Just as any legal reference to “heat” or “gold” should be interpreted in accordance with our best understanding of the real nature of heat or of gold, so any legal reference to, say, a “republican form of government” or “trial by jury” must be interpreted in accordance with our best understanding of the real nature of republics or jury trials;
 and any legal reference to a normative phenomenon such as “just compensation” or what is “due” must be interpreted in accordance with our best understanding of the real nature of justice.  In that sense, while natural law is in some sense a constraint “external” to the Constitution, its application to constitutional interpretation is mandated by the language of the Constitution itself.
To Spooner, then, the charge that his interpretations are strained and far-fetched expresses a misunderstanding.  Of course these interpretations would be strained and far-fetched if they were attempts to capture the (extra-documentary) intentions of the framers or ratifiers.  But from a Spoonerite perspective, interpretation is not a two-way relation between speaker and hearer, but a three-way relation between speaker, hearer, and reality.  Through her words the speaker lays claim upon reality, and what she means depends, despite her possible wishes to the contrary, on the nature of that reality.

But the role of natural law in Spooner’s theory of legal interpretation is not confined to determining the meaning of normative terms.  Spooner also insists on the principle that legal documents should generally be interpreted, as far as possible, to be consistent with natural law:  “no intention, in violation of natural justice and natural right, (like that to sanction slavery,) can be ascribed to the constitution,” Spooner writes, “unless that intention be expressed in terms that are legally competent to express such an intention”; and “no terms, except those that are plenary, express, explicit, distinct, unequivocal, and to which no other meaning can be given, are legally competent to authorize or sanction anything contrary to natural right.”  (Unconstitutionality of Slavery I. 8, pp. 5-9.)  Isn’t this importing an external constraint?

External to the document, perhaps, but not external to the legal tradition.  Spooner insists that he is simply systematising and more consistently applying legal norms of interpretation that are already recognised and accepted in the legal profession:

[I]n the interpretation of all statutes and constitutions, the ordinary legal rules of interpretation [must] be observed. The most important of these rules, and the one to which it will be necessary constantly to refer, is the one that all language must be construed “strictly” in favor of natural right. The rule is laid down by the Supreme Court of the United States in these words, to wit: “Where rights are infringed, where fundamental principles are overthrown, where the general system of the laws is departed from, the legislative intention must be expressed with irresistible clearness, to induce a court of justice to suppose a design to effect such objects.” ... United States vs. Fisher, 2 Cranch, 390.  (Unconstitutionality of Slavery I. 2, pp. 16-19.)
Indeed, the fourteen maxims of legal interpretation
 that Spooner employs to establish the unconstitutionality of slavery are, as he points out, by no means his own invention; they are all drawn (often as exact quotations) from established legal practice and tradition.   Natural law may be external to positive law, but the grounds on which Spooner invokes it are to be found within positive law.  It is in this sense that Spooner, despite believing in natural law as
an external standard, may be said to find libertarian legal norms emerging as immanent constraints rather than external ones. 

Spooner’s approach contrasts interestingly with that of fellow abolitionist William Lloyd Garrison and his followers, who, interpreting the Constitution as a pro-slavery document, denounced it as a “covenant with death” and “agreement with hell.”  The Garrisonians held that judges and other government officials should resign their posts rather than enforce unjust laws; while Spooner held that they should rather keep their posts and apply the laws in accordance with their true (natural-law-based) rather than their conventional meaning.  

The Garrisonian position might seem the more radically antistatist of the two; but Wendell Phillips, a Garrisonian critic of Spooner, astutely identified the implicitly anarchistic character of Spooner’s approach; if the written law is to be applied, not in accordance with its framers’ or ratifiers’ intentions, but rather in accordance with the applier’s understanding of natural law, then any agent of the law will be justified in disregarding the instructions of any other agent to follow his own conscience:
Mr. Spooner is at liberty to say, that much of what the world calls law is not obligatory, because it is not just in the eye of God; and there all good men will agree with him.  But to assert that because a thing is not right it is not law, as that term is commonly and rightfully used, is entering into the question of what constitutes the basis of government among men …. Does Mr. Spooner mean to say merely, that a nation in making its laws has no right, in the eye of God, to perpetrate injustice?  We agree with him. … Or does he mean to say that in settling what shall be the rule of civil conduct, the voice of the majority is not final and conclusive, on its own officers, in all the departments of government?  Then we differ from him entirely, and assert, that, on his plan, Government is impossible.  An individual may, and ought to resign his office, rather than assist in a law he deems unjust.  But while he retains, under the majority, one of their offices, he retains it on their conditions, which are, to obey and enforce their decrees.  There can be no more self-evident proposition, than that, in every Government, the majority must rule, and their will be uniformly obeyed.  Now, if the majority enact a wicked law, and the Judge refuses to enforce it, which is to yield, the Judge, or the majority?  Of course, the first.  On any other supposition, Government is impossible.  Indeed, Mr. Spooner’s idea is practical no-governmentism. It leaves every one to do what is right in his own eyes.  (Wendell Phillips, Review of Lysander Spooner’s Essay on the Unconstitutionality of Slavery (Boston: Andrews & Prentiss, 1847), pp. 9-10.)

Ironically, Spooner makes precisely the same criticism in reverse: those who base the meaning of a law on the extra-textual intentions of its framers or ratifiers must logically give the law “as many different meanings as there were different individuals who had agreed to it,” and so – given the diversity of such private meanings – “no obligation at all.”  (Unconstitutionality of Slavery II. 17, pp. 158-9.)  Still, Phillips was right to see anarchistic tendencies in Spooner’s prewar work.  Spooner’s work indeed grew more explicitly anarchistic after the war; but if Phillips’ analysis is correct then this tendency represents a natural development, rather than a repudiation, of Spooner’s earlier position.

IV.  On the Outside: Understanding Spooner’s Postwar Jurisprudence


We’ve seen that in Spooner’s prewar writings libertarian legal norms emerge as immanent constraints from within the positive law.  In his postwar writings, however, we find Spooner rejecting positive law as lacking all authority; now when he involves natural law it is not to interpret but rather to reject positive law.  Spooner’s claim that only natural law counts as genuine law may seem extravagant; but in fact it is only a slightly more extreme version of what was once, and indeed for over two millennia, the dominant position in western philosophy of law: namely the principle that lex injusta non est lex, “an unjust law is not a law.”  This doctrine was upheld by Socrates, Plato, and Xenophon, by the Stoics and by Cicero, by Augustine and Aquinas, and by Blackstone as well.
  The traditional idea was that law must be distinguished from mere force by its authority, and that nothing unjust could have genuine authority.
Suppose, for example, that the U.S. Congress were to pass legislation outlawing Buddhism.  Would this legislation have the force of law in the United States?  Arguably no, it would not, even if it were vigorously enforced – because the Constitution, the “supreme law of the land,” forbids any abridgment of the “free exercise of religion.”  Since it is from the Constitution that Congress derives its legislative powers, any statutes it passes in contravention of the Constitution exceed its powers and so have no more claim to law than some opinion I might scribble on a lavatory wall.  But where does the Constitution get its legal authority?  From the state conventions that ratified it?  What authorised those state conventions to ratify it?  Unless the regress terminates in something possessing inherent authority, something natural rather than conventional, it’s hard to see how anything along the line counts as having authority (and so as having the status of law).  One could try to terminate the regress with mere power, in positivist mode, but this involves surrendering the very distinction that motivated the regress in the first place.  (In the case of the Constitution an investigation into antecedents will eventually lead us to the Declaration of Independence, which explicitly identifies natural law as the source of legal authority.  But on the argument given, natural law is the only possible basis for legal authority whether human legislators ever explicitly recognise this or not.)
We find just this argument in Xenophon:
– Violence and lawlessness – how do we define them? Is it not when a stronger man forces a weaker to do what seems right to him, not by persuasion but by compulsion? … It would seem to follow that if a tyrant, without persuading the citizens, drives them by enactment to do certain things – that is lawlessness?  … And what of measures passed by a minority, not by persuasion of the majority, but in the exercise of its power only? Are we, or are we not, to apply the term violence to these? 

– I think that anything which any one forces another to do without persuasion, whether by enactment or not, is violence rather than law. 

– It would seem that everything which the majority, in the exercise of its power over the possessors of wealth, and without persuading them, chooses to enact, is of the nature of violence rather than of law?  (Xenophon, Memorabilia ***)
And Spooner makes essentially the same argument in noting that “[i]f physical power be the fountain of law, then law and force are synonymous terms. ... Are we prepared to admit the principle, that there is no real distinction between law and force? If not, we must reject this definition.”
  (Unconstitutionality of Slavery I. 1, p. 12.)  The authority of law must derive, not from the force that backs it up, but from the justice of its content – as Plato argues:
– Do you say that law is an injury to the state, or a benefit?

– It is made, I think, with benefit in view, but sometimes, if the law is badly made, it is injurious.

– Well, then, is it not true that those who make the law make it as the greatest good to the state, and that without this it is impossible to enjoy good government? ... Then, when those who make the laws miss the good, they have missed the lawful and the law. … Surely those who know, think that in truth for all men that which is more beneficial is more lawful than that which is less beneficial.  (Plato, Hippias Major 284c-e.)
And Aristotle, too, insists (Politics VII. 1324b24-29) that it is “not even lawful” to rule unjustly or over the unwilling.

Spooner appears to follow Cicero especially closely.  When Spooner says of the natural law that it “is the paramount law, and the same law, over all the world, at all times, and for all peoples; and will be the same paramount and only law, at all times, and for all peoples, so long as man shall live upon the earth” (Natural Law I. 2. 6, p. 14), he seems to be echoing Cicero’s famous statement that:

There is a true law, right reason, agreeable to nature, known to all men, constant and eternal, which calls to duty by its precepts, deters from evil by its prohibition.  This law cannot be departed from without guilt.  Nor is there one law at Rome and another at Athens, one thing now and another afterward; but the same law, unchanging and eternal, binds all races of man and all times.  (Cicero, Republic ***)
Likewise, when Spooner tells us that:
All the great governments of the world – those now existing, as well as those that have passed away – have been .... mere bands of robbers, who have associated for purposes of plunder, conquest, and the enslavement of their fellow men. And their laws, as they have called them, have been only such agreements as they have found it necessary to enter into, in order to maintain their organizations, and act together in plundering and enslaving others, and in securing to each his agreed share of the spoils [and] have had no more real obligation than have the agreements which brigands, bandits, and pirates find it necessary to enter into with each other, for the more successful accomplishment of their crimes, and the more peaceable division of their spoils.  (Natural Law I.3.2, p. 18.)
it is easy to suspect the influence of Cicero’s
 similar declaration that:
I find that it has been the opinion of the wisest men that law is not a product of human thought, nor is it any enactment of peoples, but something eternal .... From this point of view it can be readily understood that those who formulated wicked and unrighteous statutes for nations, thereby violating their trust and compact, put into effect anything but laws. It may thus be clear that in the very definition of the term law there inheres the idea and principle of choosing what is right and true. ... What of the many deadly and pestilential statutes which nations put in force? These no more deserve to be called laws than the rules a band of robbers might pass in their assembly. For if ignorant and unskillful men have prescribed deadly poisons instead of healing drugs, these cannot possibly be called physicians’ prescriptions.  (Cicero, Laws ***)
And suspicion turns to conviction when we see that Spooner explicitly cites both of these Cicero passages.


But Spooner, as we’ve seen, goes beyond the traditional natural law position that unjust legislation is not law.  Spooner insists that no human legislation counts as law, even if its content is just:
If their laws command anything but justice, or forbid anything but injustice, they are themselves unjust and criminal. If they simply command justice, and forbid injustice, they add nothing to the natural authority of justice, or to men’s obligation to obey it.  (Letter to Grover Cleveland I, pp. 4-5.)
Spooner’s point is that the reason we should obey, say, statutes forbidding murder is not that murder has been forbidden by human authorities but rather that murder is inherently wrong.  Hence the legislative act of forbidding murder has no authority of its own; hence Spooner declines to call it law.


Traditional natural law theory does not go so far as Spooner, because traditional natural law theory recognises positive law as an additional source of obligation.  In particular, the traditional theory grants human legislation a role in making natural obligations specific; for example, if natural law were to mandate that all drivers traveling in the same direction should keep to the same side, without specifying whether that side should be the left or the right, the legislator could legitimately pick one arbitrarily, thus making mandatory what was formerly optional.  In his prewar writings, Spooner likewise appears to grant that legislators can create new laws, adding to the obligations of natural justice, so long as these new laws do not contradict natural justice; for he distinguishes “cases where principles and rights are involved” from those “governmental arrangements, or instrumentalities, that are consistent with natural right, and which must be agreed upon for the purpose of carrying natural law into effect”; the latter “may be varied, as expediency may dictate, so only that they be allowed to infringe no principle of justice.”  (Constitutionality of Slavery II. 14, p. 140n.)  

In his postwar writings, by contrast, Spooner maintains that legislators cannot add any new obligations to the body of law.  But he difference between his older and newer positions is not as great as it might appear.  For Spooner, natural law requires abiding by contracts, and what Spooner calls “governments” (meaning voluntary security arrangements under anarchy) derive their just powers from the contractual consent of their members.  Hence if an official is contractually empowered to formulate rules making natural obligations more specific, the obligation to obey her is not so much a new obligation, created by her will, as it is a simple application of the existing obligation to honour contracts.  Likewise, if the owner of a private road imposes some specifying rule for its use, the obligation to obey the rule (assuming it violates no principle of natural justice) is not a new one so much as an application of the existing obligation to respect property rights.  Spooner could perhaps also say that there is a natural obligation to select the most expedient among the permissible options, and if prevailing custom or legislative enactment has rendered driving on the right, say, the more expedient option, one thereby has an obligation to drive on the right, even if the enactor of this requirement had no inherent authority of her own; for example, if you are in Nazi Germany and the law says to drive on the right, you should drive on the right – not out of respect for the Nazi statute, but because, given that statute, everyone else will be driving on the right and you have a natural obligation to avoid crashing into people.
  Hence Spooner’s postwar position still acknowledges the possibility of new obligations arising through various kinds of human decisions or conventions; whether we call them “laws” or not is perhaps merely a matter of terminological preference, so long as we keep in mind that a) these requirements are genuinely obligatory, and b) their obligatory character is not the product of anybody’s say-so all by itself, but simply involves the application of a pre-existing obligation to a new situation.
V.  Inside Out and Outside In: Prewar and Postwar Reconciled 

Now that the rationales behind Spooner’s prewar “immanent” and postwar “external” approaches are clearer, we must consider a further complication: despite the apparent contradiction between the two approaches, the “external” approach is already present in the prewar writings, and the “immanent” approach continues to be present in the postwar writings. Already in The Unconstitutionality of Slavery we find Spooner declaring:

Law, then, applied to any object or thing whatever, signifies a natural, unalterable, universal principle, governing such object or thing. Any rule, not existing in the nature of things, or that is not permanent, universal and inflexible in its application, is no law, according to any correct definition of the term law.
What, then, is that natural, universal, impartial and inflexible principle, which, under all circumstances, necessarily fixes, determines, defines and governs the civil rights of men? ... I shall define it to be simply the rule, principle, obligation or requirement of natural justice. ... Such is the true meaning of the term law, as applied to the civil rights of men. ... The very idea of law originates in men’s natural rights. There is no other standard, than natural rights, by which civil law can be measured. Law has always been the name of that rule or principle of justice, which protects those rights. ...
Natural law, then, is the paramount law. And, being the paramount law, it is necessarily the only law: for, being applicable to every possible case that can arise touching the rights of men, any other principle or rule, that should arbitrarily be applied to those rights, would necessarily conflict with it ....  (Unconstitutionality of Slavery I.1, pp. 6-7.)
In short, at the very time that Spooner was trying to show slavery (along with other, lesser restrictions of liberty) to be illegal on the basis of his ingenious interpretations of various legal passages, Spooner already held that slavery was illegal for the simple reason that nothing unjust can be lawful, regardless of what legislation may say.
If, then, law really be nothing other than the rule, principle obligation or requirement of natural justice, it follows that ... constitutional law, under any form of government, consists only of those principles of the written constitution, that are consistent with natural law, and man's natural rights; and that any other principles, that may be expressed by the letter of any constitution, are void and not law, and all judicial tribunals are bound to declare them so. Though this doctrine may make sad havoc with constitutions and statute books, it is nevertheless law. It fixes and determines the real rights of all men; and its demands are as imperious as any that can exist under the name of law.  (Unconstitutionality of Slavery I.1, p. 14.)
Having begun his book with this bold declaration, Spooner goes on to explain that in the chapters that follow he “shall not insist upon the principle of the preceding chapter, that there can be no law contrary to natural right; but shall admit, for the sake of the argument, that there may be such laws,” insisting only that “in the interpretation of all statutes and constitutions, the ordinary legal rules of interpretation be observed.”  (Unconstitutionality of Slavery I.2, pp. 15-17.)  In short, Spooner’s position is:  If the Constitution did license slavery, then slavery would still be illegal, though in that case the Constitution would be illegal too; but in fact I can show that the Constitution, properly interpreted, does not license slavery.

And in fact his position in the postwar writings is much the same.  In “The Constitution of No Authority,” in the midst of Spooner’s flurry of assaults upon the legitimacy of that document, Spooner pauses to note that he is speaking of “the Constitution – not as I interpret it, but as it is interpreted by those who pretend to administer it” (No Treason VI. 6, pp. 22-23), and again that “the writer thinks it proper to say that, in his opinion, the Constitution is no such instrument as it has generally been assumed to be; but that by false interpretations, and naked usurpations, the government has been made in practice a very widely, and almost wholly, different thing from what the Constitution itself purports to authorize.”  (No Treason VI, Appendix, p. 59.)

An apparent contrast may be sought in the fact that in The Unconstitutionality of Slavery Spooner treats the Constitution as though it were a legitimate contract, whereas in “The Constitution of No Authority” he vigorously denies that it is any such thing.  But in fact Spooner appears to have already thought the Constitution worthless as a contract in the earlier work, where he writes:
The whole matter of the adoption of the constitution is mainly a matter of assumption and theory, rather than of actual fact. Those who voted against it, are just as much presumed to have agreed to it, as those who voted for it. And those who were not allowed to vote at all, are presumed to have agreed to it equally with the others. … Nevertheless, this assumption must be taken for fact, as long as the constitution is acknowledged to be law; because the constitution asserts it as a fact, that the people ordained and established it; and if that assertion be denied, the constitution itself is denied, and its authority consequently invalidated, and the government itself abolished.  (Unconstitutionality of Slavery II. 17, p. 225.)

The entire argument of “The Constitution of No Authority” is contained in embryo in this passage from The Unconstitutionality of Slavery.


So why did Spooner spend time, in The Unconstitutionality of Slavery, laboriously interpreting a document he already regarded as illegitimate?  Part of the answer may be found in a dilemma with which he presents the reader toward the end of the book:

If we are bound to interpret the constitution by any rules whatever, it is manifest that we are bound to do it by such rules as have now been laid down. If we are not bound to interpret it by any rules whatever, we are wholly without excuse for interpreting it in a manner to legalize slavery.  (Constitution of Slavery II. 17, p. 226.)
In other words: either the Constitution has legitimate legal authority or it doesn’t.  If it does, then it must be interpreted in a proper legal manner – and Spooner thinks he’s shown that interpreting it that way renders slavery unconstitutional.  If it doesn’t, then one can’t consistently appeal to the Constitution to defend slavery.  Either way, the Constitution-based argument on behalf of slavery is defeated.

Just as Spooner’s postwar rejection of positive law is already implicit in his prewar writings, so his prewar penchant for constructing ingenious libertarian interpretations of positive law continues into the postwar period.  In addition to giving an “external” argument that the Constitution could not be binding on us even if it claimed to be, he adds an “immanent” argument to the effect that it does not claim to be, and in this argument he continues to employ his prewar distinction between private intentions and intentions expressed in the document:
Whatever may have been their personal intentions, the legal meaning of their language, so far as their “posterity” was concerned, simply was, that their hopes and motives, in entering into the agreement, were that it might prove useful and acceptable to their posterity; that it might promote their union, safety, tranquility, and welfare; and that it might tend “to secure to them the blessings of liberty.” The language does not assert nor at all imply, any right, power, or disposition, on the part of the original parties to the agreement, to compel their “posterity” to live under it. If they had intended to bind their posterity to live under it, they should have said that their objective was, not “to secure to them the blessings of liberty,” but to make slaves of them; for if their “posterity” are bound to live under it, they are nothing less than the slaves of their foolish, tyrannical, and dead grandfathers.  (No Treason VI. 1, p. 5.)
Further continuation into the postwar period of Spooner’s prewar approach to interpretation is to be found in his explanation that the Constitution’s definition of treason “is to be interpreted, like all other criminal laws, in the sense most favorable to liberty and justice,” so that “the treason here spoken of, must be held to be treason in fact, and not merely something that may have been falsely called by that name.”
  (No Treason II. 2, p. 7.)  Likewise, in discussing the Constitution’s provision forbidding “any law impairing the obligation of contracts,” Spooner notes that this language “clearly presupposes, implies, assumes, and asserts that there are contracts that have an ‘obligation,’” and that this obligation can only be that “ which contracts have, on principles  of natural law, and natural justice, as distinguished from any arbitrary or unjust obligation, which lawmakers may assume to create,” since the wording assumes that such an obligation “existed, and was known,” and “certainly no one ‘obligation,’ other than the natural one, can be said to have been known, as applicable to all obligatory contracts, at the time the constitution was established.”  (Letter to Grover Cleveland XVII, pp. 54-59.)  This postwar passage is a virtual repetition of arguments found in his prewar works Constitutional Law Relative to Credit, Currency, and Banking (1843; I, p. 3) and A New System of Paper Currency (1861; I. 5, p. 51).


In addition to citing the text of the Constitution, Spooner continues to appeal to prnciples drawn from the broader legal tradition, such as the “ancient maxim” (from Justinian’s Institutes) that “makes the sum of a man’s legal duty to his fellow men to be simply this: ‘To live honestly, to hurt no one, to give to every one his due.’”  (Natural Law I.1.1, p. 6.)  Likewise, the following arguments from Spooner’s 1875 brief against victimless-crime laws do not depend solely on natural law as an external standard; in each case Spooner is appealing to principles and maxims already embedded in legal practice and tradition, and is simply seeking to apply them more consistently:
It is a maxim of the law that there can be no crime without a criminal intent; that is, without the intent to invade the person or property of another. But no one ever practises a vice with any such criminal intent. He practises his vice for his own happiness solely, and not from any malice toward others. ... For a government to declare a vice to be a crime, and to punish it as such, is an attempt to falsify the very nature of things. It is as absurd as it would be to declare truth to be falsehood, or falsehood truth.  (Vice Are Not Crimes I., pp. 1-2.)
No act of one person can be a nuisance to another, unless it in some way obstructs or interferes with that other’s safe and quiet use or enjoyment of what is rightfully his own.  (Vice Are Not Crimes XVIII, p. 20.)
Volenti non fit injuria, is a maxim of the law. To the willing, no injury is done. That is, no legal wrong.  (Vicse Are Not Crimes XIX, p. 22.)
This isn’t Spooner applying natural law as a purely external standard; on the contrary, this is Spooner working his immanent hermeneutical magic on the terms “crime,” “nuisance,” and “injury.”


Thus Spooner’s fundamental doctrine concerning the relation between libertarian legal norms and positive law does not fundamentally change in the transition from the prewar to the postwar period.  In prewar and postwar alike, Spooner held both that any positive law that contravenes natural law is devoid of legal authority, and that the best interpretation of most positive law successfully renders it consistent with natural law.  Nevertheless, there is a definite shift in emphasis.  In the prewar period, the immanent approach dominates, and the external approach is mostly confined to occasional asides; in the postwar period, by contrast, the external approach dominates, and it is the immanent approach that is mostly confined to occasional asides.  Why the change?

An important clue may be found in a passage toward the end of “The Constitution of No Authority,” where Spooner, having just made the aforementioned clarification that in his opinion the Constitution is “no such instrument as it has generally been assumed to be,” and that the violations of justice perpetrated in its name stem from “false interpretations” and “naked usurpations,” he goes on to conclude that “whether the Constitution really be one thing, or another, this much is certain – that it has either authorized such a government as we have had, or has been powerless to prevent it. In either case, it is unfit to exist.”  (No Treason VI, Appendix, p. 59.)

In short, Spooner has changed his mind, not about whether his earlier efforts at constitutional interpretation were textually sound,
 but whether they were worthwhile; he has grown increasingly disgusted with the prevailing political system and no longer cares to work within it.  In prewar writings like The Unconstitutionality of Slavery, one gets the impression that Spooner regards existing political institutions as massively flawed yet nonetheless as to some extent aiming at or at least responsive to the ideals they profess to espouse, and so susceptible of improvement and capable of being reformed through conventional legal channels.  In postwar writings like Natural Law and the No Treason series, by contrast, Spooner has come to regard existing political institutions as plutocratic systems of class exploitation beyond any hope of reform from within.
  What inspired Spooner’s disillusionment and/or radicalisation is unclear – perhaps Spooner’s increasing association with other members of the individualist anarchist movement; perhaps the Civil War itself, a conflict in which Spooner regarded both sides as contemptibly hypocritical – but the result aligns Spooner more closely with the “anti-political” wing of libertarianism, which eschews conventional political participation in favour of a “revolution from below” fueled by education, direct action, building alternative institutions, and mass withdrawal of consent.
  This is a substantive and important change in Spooner’s position, to be sure – but it is not what it has often appeared to be, a change in Spooner’s view of the relation between libertarian legal norms and positive law.  His convictions on this point remain pretty much unchanged.

VI.  Beyond Inside and Outside: The Law of Nature and the Nature of Law 


I’ve tried to show that Spooner’s “immanent” and “external” approaches are separately defensible and jointly consistent.  But to say no more than that would still leave Spooner’s perspective unsatisfying in two crucial respects.  First, the immanant and external aspects might seem to be only accidentally conjoined.  Is it just a fortunate coincidence that the legal tradition relied on by the immanent approach happens to contain so many principles and maxims in harmony with the objective natural justice enshrined by the external approach?  
Second, the foundation of Spooner’s natural law theory remains unclear.  What determines the content of natural law?  What is Spooner’s ethic founded on? Unlike some of his fellow radicals like Spencer and Tucker, Spooner is clearly not any sort of consequentialist, so the authority of natural law is evidently not grounded on the beneficent results of following it.  Many theorists have of course tried to ground natural law in the divine will (though such an approach has always been controversial within the natural law tradition, being rejected by Socrates and Aquinas, for example, on the grounds that it would make the divine will arbitrary); but Spooner shows no inclination in this direction.
  Nor do we see Spooner making Aristotelean-style appeals to human nature or Kantian-style appeals to the structure of rational agency à la Kant.  Spooner repeatedly insists that natural law is a science that can be learned, but when he sets out to expound it he offers no foundations, but simply cites familiar legal maxims.  
We face, then, two questions:  How does it happen that the immanent approach aligns so conveniently with the external approach?  And second, upon what is Spooner’s external approach founded?

Turning first to the first question, let us inquire what the basis is of Spooner’s policy that, wherever possible, legal documents should be interpreted as being consistent with natural law.  (Call this the presumption of justice.)  One could of course attempt to justify such an approach on the grounds of its results, but Spooner clearly think the presumption of justice is justified apart from its results (since he continues to regard it as the right way to interpret the Constitution even after he has abandoned all hope for any political project based on such interpretation).  As we’ve seen, Spooner offers in support of the presumption of justice such legal precedents as Justice Marshall’s language in U.S. v. Fisher (1805):  “Where rights are infringed, where fundamental principles are overthrown, where the general system of the laws is departed from, the legislative intention must be expressed with irresistible clearness, to induce a court of justice to suppose a design to effect such objects.”  But how far does the applicability of the presumption of justice depends on such precedents?  
Spooner notes:
If there were any doubt as to the legal construction of the authority given to Congress, that doubt would have to be decided in favor of the largest liberty, and the natural rights of individuals, because our governments, state and national, profess to be founded on the acknowledgment of men’s natural rights, and to be designed to secure them; and any thing ambiguous must be decided in conformity with this principle.  (Unconstitutionality of Prohibiting Private Mails I. 10, p. 7; emphasis added.) 
This might be taken to imply that the presumption of justice is a special rule applicable to American legal institutions, because these in particular claim to be founded on natural right.  But Spooner represents this as merely an a fortiori argument, not crucial to his point; and indeed he appeals freely to pre-American legal traditions, with an especial fondness for English law:

The Common Law of England, then, with a few exceptions … consists of, and is identical with, the simple principle of natural justice. In ancient times it was often called, “right,” “common right,” and sometimes “common justice.” Magna Carta calls it “justice and right.” It is what unprofessional men speak of when they speak of their “rights;” of “justice;” of men’s “natural rights,” &c. … It is the principle, which an honest man appeals to, when he says, this  thing is mine and such are my “rights.” It is that rule of judgment and decision, which impartial men usually, naturally, and intuitively, perceive to be just, for the settlement of controversies between individuals in regard to their rights. It is the same principle, which writers on law usually call the law of nature and the universal law. It is that natural law of justice, which Cicero says is the same at Rome and at Athens, the same to-day and to-morrow, and which neither the senate nor the people can abrogate.  (Law of Intellectual Property (1855) I. 6. 1, pp. 169-70.)
But as the Cicero reference indicates, he is just as ready to cite Greco-Roman legal precedent, such as Justinian’s maxims that “Jurisprudence is the science of what is just and unjust,” “Justice is the constant and perpetual disposition to render to every man his due,” and “The precepts of the law are to live honestly; to hurt no one; to give to every one his due.”  (Unconstitutionality of Slavery I.1, p. 15n.)  

Apparently, then, the immanent presence of natural-law maxims in the legal tradition is not confined to America but stretches back through the English Common Law to Roman law and beyond.  But just why is it the case that all these different historical legal systems have enshrined libertarian natural-law principles in their maxims?  After all, it’s not as though Spooner supposes that most of these systems have been especially libertarian in practice; on the contrary, he assures us that “[a]ll the great governments of the world – those now existing, as well as those that have passed away – have been .... mere bands of robbers, who have associated for purposes of plunder, conquest, and the enslavement of their fellow men.”  (Natural Law I.3.2, p. 18.)  His answer, it seems, is that some degree of reliance on libertarian principles is necessary in order to have a workable social order: the conditions on which “mankind can live in peace, or ought to live in peace,” are “first, that each man shall do, towards every other, all that justice requires him to do; as, for example, that he shall pay his debts, that he shall return borrowed or stolen property to its owner, and that he shall make reparation for any injury he may have done to the person or property of another, and “second … that each man shall abstain from doing to another, anything which justice forbids him to do” such as “theft, robbery, arson, murder, or any other crime against the person or property of another.”

So long as these conditions are fulfilled, men are at peace, and ought to remain at peace, with each other. But when either of these conditions is violated, men are at war. And they must necessarily remain at war until justice is re-established. 
Through all time, so far as history informs us, wherever mankind have attempted to live in peace with each other, both the natural instincts, and the collective wisdom of the human race, have acknowledged and prescribed, as an indispensable condition, obedience to this one only universal obligation: viz., that each should live honestly towards every other.  (Natural Law I. 1. 1, pp. 5-6.)
In short, libertarianism is simply the consistent application of those norms whose approximate application is a universal precondition of peaceful coexistence.  Even a sadistic tyrant needs most of his subjects to be cooperating peacefully with one another most of the time if he wishes to retain any power. It is thus no wonder – and no accident – that legal systems have historically appealed, at least to some extent, to libertarian principles – which is why they are there in the legal record for Spooner to find and invoke them.  The “immanent” approach does not depend on a lucky historical fluke; it is inevitable that legal institutions embody libertarian norms.

The principle that the interpretation of legal language should not rely on the legislators’ (extra-documentary) intentions is also, Spooner shows, a requirement of any workable legal system:
[E]very man must be presumed to understand a contract to which he agrees, whether he actually does understand it or not.  He must be presumed to understand the meaning of its words; the rules by which its words will be interpreted; and the intentions, which its words, thus interpreted, express. Otherwise men can never make contracts that will be binding upon them; for a man cannot bind himself by a contract which he is not presumed to understand; and it can seldom, or never, be proved whether a man actually does understand his contract, or not. If, therefore, at any time, through ignorance, carelessness, mental reservations, or fraudulent designs, men agree to instruments that express intentions different from their own, they must abide the consequences. The instrument must stand, as expressing their intentions, and their adverse intentions must fail of effect.  (Unconstitutionality of Slavery II. 17, p. 160.)
Though the words contain the law, the words themselves are not the law. Were the words themselves the law, each single written law would be liable to embrace many different laws, to wit, as many different laws as there were different senses, and different combinations of senses, in which each and all the words were capable of being taken. ... It is a principle perfectly familiar to lawyers, and one that must be perfectly obvious to every other man that will reflect a moment, that, as a general rule, no one can know what the written law is, until he knows what it ought to be; that men are liable to be constantly misled by the various and conflicting senses of the same words, unless they perceive the true legal sense in which the words ought to be taken. And this true legal sense is the sense that is most nearly consistent with natural law ….  (Unconstitutionality of Slavery II. 14, p. 138.)
Thus both the libertarian content of law, and the requirement to go beyond the legislators’ intentions, are found in the legal tradition not by lucky accident but by necessity.


Our first question, as to whether the natural-law content of the legal tradition is there accidentally, has now been answered.  In turning to our second question, as to what the grounding of natural law is for Spooner, we may find that in answering the first question we have already answered the second.  If no legal system can function except insofar as it embodies libertarian content and non-intentionalist rules of interpretation, then the nature and content of natural law itself may be seen as emerging from the requirements of law per se – thus blurring the presumed distinction between the “immanent” and “external” approaches.  (Note that this is not a consequentialist justification.  The argument is not “legal institutions cannot function without these natural-law principles, and legal institutions’ not functioning would be a bad result, so these natural-law principles are good.”  Rather, the argument is, “legal institutions cannot function without these natural-law principles, so these natural-law principles are to be regarded as part of law as such.”)
Still, one might ask, even if the legal tradition necessarily contains libertarian aspects, it also notoriously includes many unlibertarian aspects; so why should our interpretive practice give the former a presumption over the latter?  Perhaps the answer is that the libertarian aspects are essential to a legal system while the unlibertarian aspects are accidental; perhaps this gives the libertarian aspects greater purchase on that “general system of the laws,” departures from which are permissible, according to Spooner’s seventh rule of interpretation (Unconstitutionality of Slavery II. 17, p. 189), only when “the legislative intention” is “expressed with irresistible clearness.”  Any workable attempt to provide rules to govern human interaction will have to a) embody libertarian norms essentially, and unlibertarian ones only accidentally, and b) rely on overt public standards whose interpretation does not depend on secret intentions.  The second provision, (b), requires adherence to something like Spooner’s seventh rule, which sets up the essential tendency of the laws as a standard by which deviations from that tendency must be judged; and the first provision, (a), ensures that this essential tendency will be libertarian.  Hence positive law, by its nature, implies the existence of a objective legal standard, and positive law, again by its nature, implies that this objective legal standard must have libertarian content.  No wonder, then, that Spooner feels no need to ground natural law on human nature or divine will or anything of that sort; instead it is grounded on the nature of law itself.  We might even say that the existence and content of natural law are “constructed” (by analogy with mathematical construction) on the basis of the requirements of law as such; hence even the “external” approach is “immanent,” but where the immanent approach collects its norms from particular provisions of the law, the external approach collects its norms simply from law’s status as law.
This perspective even finds anticipation in Plato’s teleological view of law as striving to be “the discovery of what is so.”
  To undertake legislation is ipso facto to be aiming at justice, regardless of one’s private desires, because legislation has an objective nature dictated by the necessary conditions for rule-governed human interactions.  And just as on a teleological view of human nature, the human who most fully actualises her human essence is the standard for what human beings ought to be like, so the law that most fully actualises the libertarian essence of law is the standard for what all laws ought to be.  Putting Plato and Spooner together yields the intriguing result that anarchy is the essence which all legal systems have been striving – most certainly despite their framers’ intentions – to realise.

On behalf of this latter insight, I shall close with an argument that Spooner himself does not give, but could have.  The idea that disputes should be submitted to a third-party arbiter rather than settled through violence is plausibly regarded, not just as a frequently encountered feature of legal systems, but as part of the essence of law.  But in that case the essence of law already implies anarchy.  The requirement to submit disputes to a third-party arbiter might seem to tell against anarchy; certainly Locke seems to have so taken it in the Second Treatise.  But Locke’s argument moves fallaciously from “everyone should submit their disputes to a third-party arbiter” to “there should be a third-part arbiter to whom everyone submits their disputes,” which is like inferring from “everyone likes at least one tv show” to “there’s at least one tv show that everyone likes.”  
Once we see that the need for a third-party arbiter does not require a single, monopolistic agency to play the role of third-party arbiter, we can see not only that the third-party requirement does not rule out anarchy, but that on the contrary it rules out everything but anarchy.  For if, within a given territory, a single institution claims, as states do, the status of supreme arbiter, the third-party requirement is necessarily violated, since no state can agree, consistently with its essential monopoly, to submit to third-party arbitration any disputes between itself and its citizens; states are thus essentially lawless.  By contrast, under anarchy, with no successful claimant to the role of final arbiter, any agency can submit its own disputes to third-party arbitration.
  (In a three-person anarchy, for example, disputes between A and B can be adjudicated by C, disputes between A and C can be adjudicated by B, and disputes between B and C can be adjudicated by A.)  Hence Spooner’s insight that statism is illegal is vindicated.
� 	Most (though contrary to common beleif not all) of Spooner’s writings are available in Charles Shively, ed., The Collected Works of Lysander Spooner in Six Volumes (Weston, Mass.: M & S Press, 1971) or online at http://lysanderspooner.org.  For Spooner’s milieu see James J. Martin, Men Against the State: The Expositors of Individualist Anarchism in America, 1827-1908 (Colorado Springs: Ralph Myles, 1970).





� 	Going beyond the Constitution, Spooner also argued (Unconstitutionality of Slavery I. 5, pp. 36-39) that the 1776 Declaration of Independence was the United States’ first Constitution; that in endorsing the principle that all men are created equal and endowed with inalienable rights to life, liberty, and the pursuit of happiness it thereby implicitly abolished slavery in the United States; and that, since no subsequent constitutional provision ever re-legalised it, slavery must have remained illegal.  To the reply that the phrase “all men” in the text of the Declaration means only “all white men,” Spooner countered that on this interpretation the Declaration “absolved only the white people of the country from their allegiance to the English crown, leaving the black people still subject to that allegiance, and entitled to corresponding protection.”  (Address of the Free Constitutionalists (1860), p. 14.)  Spooner additionally maintained (Unconstitutionality of Slavery II. 23, p. 267) that the Declaration continues in legal force – a position ironically associated today with the rather un-Spoonerite neoconservative Harry V. Jaffa.





� 	For more on Spooner’s constitutional arguments, see Ramdy Barnett, “� HYPERLINK "http://www.bu.edu/rbarnett/PUB1_1.htm" �Was Slavery Unconstitutional Before the Thirteenth Amendment? Lysander Spooner's Theory of Interpretation�,” Pacific Law Journal 28 (1997), p. 977; available online at:  � HYPERLINK "http://www.bu.edu/rbarnett/PUB1_1.htm" ��http://www.bu.edu/rbarnett/PUB1_1.htm�





� 	In the provocatively titled “Against Woman Suffrage” (New Age, 24 February 1877), the feminist Spooner argued that as human beings, women have “all the natural rights that any human beings can have,” and so have “just as good a right to make laws as men have, and no better; AND THAT IS JUST NO RIGHT AT ALL,” since “[n]o human being, nor any number of human beings, have any right to make laws, and compel other human beings to obey them,” and to claim such a right is “to say that they are the masters and owners of those of whom they require such obedience.”  While not wishing to cast “any special odium … on the woman suffragists,” whom he regards as “undoubtedly among the best and most honest of all those foolish people who believe that laws should be made,” Spooner declared that “[i]f the women, instead of petitioning to be admitted to a participation in the power of making more laws, will but give notice to the present lawmakers that they (the women) are going up to the State House, and are going to throw all the existing statute books in the fire, they will do a very sensible thing.”





� 	The notion that a state’s form of government might be different from what its participants take it to be is anticipated by Aristotle, who argues that some putative oligarchies are really democracies and vice versa; see Roderick T. Long, “Aristotle’s Egalitarian Utopia: The polis kat’ euchēn,” in M. H. Hansen, ed., The Imaginary Polis: Acts of the Copenhagen Polis Centre 7 (2005).





� 	Or so at least Spooner holds in The Unconstitutionality of Slavery.  In The Unconstitutionality of the Laws of Congress Prohibiting Private Mails, by contrast, Spooner does try to show that his interpretation of the Constitution as permitting postal competition is consistent with the framers’ intentions.  Of course an intentionalist argument is rather harder to make in the slavery case than in the postal case.





� 	Cf. Saul Kripke, � HYPERLINK "http://www.amazon.com/exec/obidos/ASIN/0674598466/lewrockwell" �Naming and Necessity�, and Hilary Putnam, � HYPERLINK "http://www.amazon.com/exec/obidos/ASIN/0521295513/lewrockwell" �Mind, Language, and Reality�.





� 	In his 1852 Essay on the Trial by Jury, Spooner maintains that according to a legal tradition running back six hundred years to Magna Carta, the concept of “trial by jury” had included the right of juries to nullify unjust laws, and consequently that the constitutional guarantee of jury trials must be understood to include this provision.





� 	1. [T]he intention of the instrument must prevail.


2. [T]he intention of the constitution must be collected from its words.


3. [W]e are always, if possible, to give a word some meaning appropriate to the subject matter of the instrument itself.


4. [W]here technical words are used, a technical meaning is to be attributed to them.


5. [T]he sense of every word, that is ambiguous in itself, must, if possible, be determined by reference to the rest of the instrument.


6. [A] contract must never, if it be possible to avoid it, be so construed, as that any one of the parties to it, assuming him to understand his rights, and to be of competent mental capacity to make obligatory contracts, may not reasonably be presumed to have consented to it.


7. Where rights are infringed, where fundamental principles are overthrown, where the general system of the laws is departed from, the legislative intention must be expressed with irresistible clearness, to induce a court of justice to suppose a design to effect such objects.


8. [W]here the prevailing principles and provisions of a law are favorable to justice, and general in their nature and terms, no unnecessary exception to them, or to their operation, is to be allowed.


9. [B]e guided, in doubtful cases, by the preamble.


10. [O]ne part of an instrument must not be allowed to contradict another, unless the language be so explicit as to make the contradiction inevitable.


11. An act of congress … ought never to be construed to violate the law of nations, if any other possible construction remains.


12. [A]ll reasonable doubts must be decided in favor of liberty.


13. [I]nstruments must be so construed as to give no shelter or effect to fraud.


14. [W]e are never unnecessarily to impute to an instrument any intention whatever which it would be unnatural for either reasonable or honest men to entertain.


(Unconstitutionality of Slavery II. 17, pp. 157, 161, 165, 168, 180, 182, 189, 196, 198-201, 204-5.)





� 	Spooner and the Garrisonians also disagreed over the legitimacy of resolving the slavery issue by force.  The Garrisonians initially embraced the principle of nonviolence and adopted a policy of moral suasion, whereas Spooner advocated forcible suppression of slavery – whether by federal intervention, slave insurrection, or abolitionist vigilantism – and supported the activities of John Brown.  “When a human being is set upon by a robber, ravisher, murderer, or tyrant of any kind,” Spooner wrote, “it is the duty of the bystanders to go to his or her rescue, by force, if need be.”  (Plan for the Abolition of Slavery (1858), p. 1)  When the Civil War came, however, most of the Garrisonians made their peace with what they saw as the lesser evil, and supported the Union cause in the hope of ending slavery, while Spooner saw the Union under Abraham Lincoln as more interested in the centralisation of power than in the abolition of slavery, and refused to support either side.  Spooner’s position was that any group had the right to “secede” from any other group; the Confederacy denied this right by holding people in slavery, while the Union likewise denied this right in its determination to prevent the Southern states from seceding whether or not slavery was abolished.  (No Treason I-II (1867) & VI (1870); “Forced Consent” (The Word 2, no.8, Dec. 1873)).) Spooner appears to have held that the federal government had the right to demand the liberation of slaves (as, in effect, kidnapped U.S. citizens) in the seceding states, but no further right to impose union on those states.  (Address of the Free Constitutionalists (1860), pp. 36-38; No Treason VI. 19, p. 57.)





� 	For this idea in Greek philosophy, see Roderick T. Long, “Hellenistic Philosophers of Law,” and R. F. Stalley and Roderick T. Long, “Socrates and Socratic Philosophers of Law,” in Fred D. Miller Jr., ed., History of Ancient and Medieval Philosophy of Law ***.  Blackstone writes:  “This law of nature, being co-eval with mankind and dictated by God himself, is of course superior in obligation to any other. It is binding all over the globe, in all countries, and at all times: no human laws are of any validity, if contrary to this; and such of them as are valid derive all their force, and all their authority, mediately or immediately, from this original. ...   if it be found that the former decision is manifestly absurd or unjust, it is declared, not that such a sentence was bad law, but that it was not law ….”  (William Blackstone, Commentaries on the Laws of England  ***)





� 	The alert reader will have noticed that this apparently postwar sentiment comes from a prewar work.  More on this anon.





� 	We may also be put in mind of Augustine’s question “without justice, what are kingdoms but great bands of robbers?” (City of God ***) 





� 	Unconstitutionality of Slavery II. 14, pp. 146-9n.; cf. Law of Intellectual Property (1855), I. 6. 1, pp. 169-70.


� 	For more on this topic, see Charles W. Johnson, “A Place for Positive Law: A Contribution to Anarchist Legal Theory” (unpublished).





� 	Spooner explains what he means by “treason in fact” in the following passage:  “George the Third called our ancestors traitors for what they did at that time. But they were not traitors in fact, whatever he or his laws may have called them …. because they betrayed nobody, and broke faith with nobody. They were his equals, owing him no allegiance, obedience, nor any other duty, except such as they owed to mankind at large. Their political relations with him had been purely voluntary. They had never pledged their faith to him that they would continue these relations any longer than it should please them to do so; and therefore they broke no faith in parting with him.”  (No Treason I. 4, p. 13.)





� 	Admittedly in the postwar period Spooner is not always so charitable in interpreting the Constitution.  Commenting on the Constitution’s provision, regarding members of Congress, that “for any speech or debate in either house, they shall not be questioned in any other place,” Spooner interprets this to mean that federal legislators are not legally accountable for their votes, and concludes that the Constitution thereby authorises any legislation that “the unbridled will of a congressional majority … might choose to enact.”  (Second Letter to Bayard, p. 6.)  One feels that the author of The Unconstitutionality of Slavery could have found a more benign reading of the passage.





� 	Note that in any case Spooner’s rules for legal interpretation apply not just to governmental legislation but to all contracts whatsoever, and so would continue to be applicable in an anarchist society.  For a Spoonerite approach to the interpretation of employment contracts, see Roderick T. Long, “Stakeholder Theory for Libertarians: A Rothbardian Defense of Corporate Social Responsibility” (unpublished).





� 	One contemporary Spoonerite who shares both Spooner’s anarchism and his general approach to legal interpretation but who follows Spooner’s prewar rather than postwar practice when it comes to applying Spoonerite jurisprudence within the prevailing legal system is Randy Barnett; see his Restoring the Lost Constitution: The Presumption of Liberty (Princeton, 2005) and “Libertarianism and Legitimacy: A Reply to Huebert” (Journal of Libertarian Studies 19, no. 4 (Fall 2005), pp. 71-78), the latter available online at: http://mises.org/journals/jls/19_4/19_4_5.pdf





� 	The preeminent exponent of this approach in recent years has been Samuel E. Konkin III; see Konkin’s 1980 New Libertarian Manifesto and Wally Conger’s 2006 Agorist Class Theory, available at http://agorism.info/NewLibertarianManifesto.pdf and http://agorism.info/AgoristClassTheory.pdf respectively.





� 	Spooner was a deist in the 1830s, when he wrote The Deist’s Immortality (1834) and The Deist’s Reply (1836), but does not appear to have regarded God’s will as the source of moral obligation; on the contrary, the former work rejects the damnation of unbelievers, on the grounds that such a view would render God unjust (p. 7) – thus implying that God is subject to the requirements of justice.  It’s unclear whether Spooner retained his deistic beliefs in later life, since religious references in his writings are virtually nonexistent after 1836; though his obituary does say:  “Though a disbeliever in all the accepted systems of religion, including Christianity, Mr. Spooner .... firmly believed in the existence of a deity, and had little doubt of a future life.”  (“Lysander Spooner:  One of the Old Guard of Abolition Heroes, Dies in His Eightieth Year After a Fortnight’s Illness” (Boston Daily Globe, 18 May 1887).)





� 	Compare Hayek:  “Law in the sense of enforced rules of conduct is undoubtedly coeval with society; only the observance of common rules makes the peaceful existence of individuals in society possible. ... Such rules might in a sense not be known and still have to be discovered, because from ‘knowing how’ to act, or from being able to recognize that the acts of another did or did not conform to accepted practices, it is still a long way to being able to state such rules in words. But while it might be generally recognized that the discovery and statement of what the accepted rules were (or the articulation of rules that would be approved when acted upon) was a task requiring special wisdom, nobody yet conceived of law as something which men could make at will. It is no accident that we still use the same word ‘law’ for the invariable rules which govern nature and for the rules which govern men’s conduct. They were both conceived at first as something existing independently of human will. ... they were regarded as eternal truths that man could try to discover but which he could not alter. To modern man, on the other hand, the belief that all law governing human action is the product of legislation appears so obvious that the contention that law is older than law-making has almost the character of a paradox. Yet there can be no doubt that law existed for ages before it occurred to man that he could make or alter it. ... A ‘legislator’ might endeavor to purge the law of supposed corruptions, or to restore it to its pristine purity, but it was not thought that he could make new law. The historians of law are agreed that in this respect all the famous early ‘law-givers’, from Ur-Nammu and Hammurabi to Solon, Lykurgus and the authors of the Roman Twelve Tables, did not intend to create new law but merely to state what law was and had always been.”  (Friedrich A. Hayek, Law, Legislation and Liberty ***)





� 	“Since it is by law that what is legislated is legislated, in virtue of law’s being what is this legislated? Is it in virtue of its being some awareness, or some showing, as what is learned is learned through the science that shows it? ... Aren’t right, and law, most fine? ... And wrong, and lawlessness, most shameful? ... And the former preserves states and all other things, while the latter destroys and overturns? ... So one ought to think of law as something fine, and seek it as good? ... So it wouldn’t be appropriate for the wicked official judgment to be law. ... And yet even to me law seems to be some sort of judgment; but since it’s not the wicked judgment, isn’t it clear that law, if indeed it is judgment, is the worthy? ... And what is worthy judgment? Is it not true judgment? ... Isn’t the true, the discovery of what is so? ... Law, then, wishes to be the discovery of what is so .... but men, who (so it seems to us) do not at all times use the same laws are not at all times capable of discovering what the law wishes: what is so. ... What’s right is right and what’s wrong is wrong. And isn’t this believed by everyone ... even among the Persians, and always? ... What is fine, no doubt, is everywhere legislated as fine, and what is shameful as shameful; but not the shameful as fine or the fine as shameful. ... And in general, what is so, rather than what is not so, is legislated as being so, both by us and by everyone else. ... So he who errs about what is so, errs about the legal. ... So in the writings about right and wrong, and in general about ordering a state and about how a state ought to be organized, what is correct is royal law, while what is not correct, what seems to be law to those who lack knowledge, is not, for it is lawless.”  (Plato, Minos ***)





� 	For the role of legal institutions under anarchy, see Thom Holterman and Henc van Maarseveen, eds., Law in Anarchism (Rotterdam: Erasmus University, 1980), and Edward Stringham, ed., Anarchy and the Law: The Political Economy of Choice (New Brunswick, NJ:  Transaction, 2007). 
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